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General Solicitation and Pre-Existing, Substantive Relationships Under Reg. D 
 
 Section 4(a)(2) of the Securities Act provides an exemption from the registration requirements 
under Section 5 of the Securities Act for a transaction undertaken by an issuer that does not involve any 
public offering. An issuer also may rely on the Rule 506(b) safe harbor under the Securities Act and/or 
Section 4(a)(2) if it does not use general solicitation. The JOBS Act did not address the meaning of 
“general solicitation” under the Securities Act. However, since the new rules required issuers and other 
market participants to consider whether in connection with a proposed offering they would rely on 
Section 4(a)(2)/Rule 506(b) or on the newer Rule 506(c), renewed attention was placed on the types of 
communications that may constitute a “general solicitation.” 
 
 The SEC has not explicitly defined the terms “general solicitation” or “general advertising” under 
Reg D. However, Rule 502(c) lists several examples of general solicitation and general advertising, 
including (1) “any advertisement, article, notice or other communication published in any newspaper, 
magazine, or similar media or broadcast over television or radio” and (2) “any seminar or meetings 
whose attendees have been invited by any general solicitation or general advertising.” These are 
communications that are not targeted or directed to a specific individual or to a particular audience, but 
rather broad- based communications that may reach potential investors not known to the issuer or its 
financial intermediary. Over time, the SEC Staff has provided guidance, mainly through no-action letters 
and more recently through its Compliance and Disclosure Interpretations regarding the types of 
communications that would be viewed as a “general solicitation.” 
 
Pre-Existing, Substantive Relationships 
 
 A communication made by an issuer or its agent to an investor with which either has a pre-
existing, substantive relationship would not constitute a “general solicitation.” 
 
The Meaning of “Pre-Existing” 
 
 A “pre-existing” relationship is one that the issuer has formed with a prospective offeree prior to 
the commencement of the securities offering.    
 

 In E.F. Hutton & Co., the SEC Staff explained that whether a relationship was pre-
existing hinged largely on whether there was “sufficient time between establishment of 
the relationship and an offer so that the offer is not considered made by general 
solicitation or advertising.” E.F. Hutton & Co., an investment bank, intended to send to 
certain prospective offerees pre-offering materials and/or private offering memoranda in 
accordance with specific investor selection procedures that it had developed. These 
prospective offerees were those with whom E.F. Hutton had established a prior business 
relationship or whom had indicated in writing that they desired to form such a 
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relationship. The SEC Staff found that E.F. Hutton had failed to address whether its 
relationships with the proposed offerees were pre-existing, because it was unclear 
whether the relationships were the result of general solicitation in connection with a 
current offering. Similarly, in Webster Management Assured Return Equity Management 
Group Trust, the SEC Staff found that because a selling agent had contacted potential 
customers on behalf of a trust and these were customers with whom neither the selling 
agent nor the trust had formed any relationship prior to the commencement of the 
trust’s securities offering, the arrangement constituted a general solicitation. 

  
The Meaning of “Substantive” 
 
 A relationship is “substantive” where the issuer “has sufficient information to evaluate, and 
does, in fact, evaluate, a prospective offeree’s financial circumstances and sophistication, in determining 
his or her status as an accredited or sophisticated investor.” Self-certification by a person regarding his 
or her status as an accredited or sophisticated investor, alone, is not sufficient to establish a substantive 
relationship. 
 

 In Citizen VC, Inc., the SEC Staff asserted that the “quality of the relationship 
between the issuer and an investor” is the critical factor for evaluating whether a 
substantive relationship exists. The SEC Staff indicated that the quality of the 
relationship depends on whether the issuer has sufficient information to evaluate a 
prospective offeree’s financial circumstances and sophistication. The SEC Staff found 
that Citizen VC, Inc. (“Citizen VC”) was able to establish a substantive relationship with 
prospective investors through the implementation of its policies and procedures, 
including the completion of a generic online “accredited investor” questionnaire (i.e., a 
self-certification of accreditation) and a subsequent “relationship establishment 
period,” both of which were designed specifically to evaluate the prospective investor’s 
sophistication and ability to understand the nature and risks of the potential offering. 
 
 In E.F. Hutton & Co., the SEC Staff found that a substantive relationship had 
been partially created between E.F. Hutton and prospective investors, to whom E.F. 
Hutton intended to mail pre-offering materials and/or private offering memoranda 
related to real property investments. E.F. Hutton had put in place procedures that 
would ensure that the offering materials were sent only to prospective offerees with 
whom Hutton had established a prior business relationship in the past or had indicated 
(in writing) that they desired to enter into such a business relationship. The SEC Staff 
determined that E.F. Hutton had failed to establish the existence of a substantive 
relationship with investors that had merely indicated in response to a questionnaire (the 
“Suitability Questionnaire”) and new client intake form (the “New Account Form”) that 
they desired to form such a relationship. While the information obtained from the 
Suitability Questionnaires and New Account Forms was relevant for evaluating the 
sophistication and financial circumstances of each client, the form relied entirely on the 
responses of the individual investor and, therefore, constituted self-certification. 
 

Establishing a Pre-Existing, Substantive Relationship 
 
 The SEC Staff has stated that there is no minimum waiting period required to demonstrate the 
existence of a relationship. The issuer must establish a relationship prior to the commencement of an 
offering. In Lamp Technologies, Inc., the SEC Staff determined that the posting of private fund 
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investment information on a password-protected website managed by Lamp Technologies, Inc. did not 
constitute general solicitation. Subscribers could only gain access to the private fund information on the 
website after (1) completing a generic questionnaire that would enable Lamp Technologies to form a 
reasonable basis on which to decide whether the prospective subscriber was an accredited investor and 
(2) paying a subscription fee to use the website. After satisfying these two requirements, a subscriber 
would receive a password granting him or her access to the information posted on the website. A 
subscriber would not be permitted to invest in any posted fund on the website for 30 days following the 
subscriber’s qualification in order to ensure that the subscriber did not take part in an offering that was 
commenced prior to the establishment of a substantive, pre-existing relationship. In reaching its 
conclusion that the website did not constitute general solicitation, the SEC Staff noted that the 30-day 
waiting period would ensure that subscribers “[did] not join to invest in any particular private fund.” 
 

 In Citizen VC, the SEC Staff found that the policies and procedures set forth by 
Citizen VC to ensure that there was a pre- existing, substantive relationship were 
sufficient for purposes of satisfying the requirements under Rule 502(c), notwithstanding 
the fact that there was no waiting period required before prospective investors could 
utilize Citizen VC’s website to make investments. However, the SEC Staff noted that a 
prospective investor would only be presented with an investment opportunity after the 
investor had gone through Citizen VC’s extensive vetting process. 
 

The Number of Offerees 
 
 The availability of the private placement exemption is not based on the number of offerees; 
however, in assessing whether an issuer or its agent has engaged in general solicitation, the Commission 
and the SEC Staff have considered the breadth of the communications. The SEC Staff has stated that, 
generally, the “greater number of persons without financial experience, sophistication or any prior 
personal or business relationship with the issuer that are contacted by an issuer [(or its agent)] . . . 
through impersonal, non-selective means of communication, the more likely the communications are 
part of a general solicitation.” 
 
 In Michigan Growth Capital Symposium, the SEC Staff determined that a symposium, sponsored 
by the University of Michigan’s School of Business for the purpose of providing Michigan firms with 
efficient access to national private equity financing, did not involve general solicitation. In its letter to 
the SEC Staff, the Michigan Growth Capital Symposium noted that, like the 330 prospective investors in 
Woodtrails – Seattle, Ltd., “the number of invitees [to the Symposium] would not appear on its face to 
cause a problem, given the characteristics of the attendees, their varied purposes, and sophistication 
and qualification of potential investors, and the unique nature of the presentations. Only private 
companies that were selected to present at the symposium. The SEC Staff found that the symposium did 
not violate Rule 502(c) because: (1) the symposium was publicized through targeted mailing to “known 
accredited investors, limited generic advertising in the Venture Journal and by word of mouth by prior 
attendees”; (2) the symposium did not arrange any prior contacts between presenter firms and 
attendees, no specific financing details were presented by any company, and no private placement 
materials were distributed; and (3) neither the symposium nor the director of the OSPEF (i) provided any 
other services, beyond limited consulting services, to any participating company or (ii) received any 
compensation from presenters or attendees of the symposium, including any conditional fees or 
brokerage-type commissions (except for fees associated with the conduct of the symposium). 
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Use of Print Questionnaires and Electronic Media 
 
 Both the Commission and the SEC Staff have affirmed that in certain circumstances, generic 
print questionnaires and forms of electronic media (e.g., websites) may be used to assess investor 
suitability prior to presenting an investment opportunity. 
 
 The SEC Staff has offered guidance as to whether the use of generic questionnaires that target 
particular types of investors will constitute general solicitation.  
 
 For example, in H. B. Shaine & Co., Inc., the SEC Staff noted that the distribution of generic 
questionnaires by H. B. Shaine to prospective accredited and sophisticated investors for the purpose of 
evaluating their suitability for participating in Rule 505 and Rule 506 offerings did not violate Rule 
502(c)’s prohibition on general solicitation. The questionnaire used by H. B. Shaine was updated 
annually and collected specific information regarding a prospective investor’s employment history, 
business experience, business or professional education, investment experience, income, and net worth, 
as well as whether the prospective investor had the “ability to evaluate the merits and risk of venture 
capital investments.” However, instead of merely allowing a prospective investor to self-certify as a 
suitable investor, H. B. Shaine evaluated each of the responses to determine the prospective investor’s 
potential as an accredited investor. 
 
 Likewise, in Bateman Eichler, Hill Richards, Inc., the SEC Staff found that the mailing of a letter 
and suitability questionnaire (to evaluate accreditation and sophistication) by Bateman Eichler, a broker-
dealer, to a limited mailing list of professionals and businesspeople on a monthly basis did not violate 
Rule 502(c). Bateman Eichler would follow up with each investor to obtain additional personal and 
financial information based on the responses provided in the investor’s 
 
Seminars and Venture Fairs 
 
 The Commission and the SEC Staff have also offered guidance regarding an issuer’s participation 
in a “seminar” and whether this would constitute a general solicitation.  
 
 Prior to 2013, the SEC Staff’s interpretation of what constituted a permissible “seminar” rested 
largely on its 1995 determination in Michigan Growth Capital Symposium, supra. Then in  
 
August 2015, the SEC Staff explained that an issuer’s presentation may not constitute general 
solicitation if attendance at the demo day or venture fair is limited to persons with whom the issuer or 
the organizer has pre-existing, substantive relationships or who have been contacted through a personal 
network of individuals with experience investing in private offerings. 
 


